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THIS SEVERELY LIMITS JOB F
PROSPECLTS ANP ACLESS TO
LONG-TERM CAREERS FOR
APPROXIMATELY (9.8 MILLION US
APULTS WHO ARE ESTIMATEP TO
HAVE A FELONY CONVICTION,

INCLUPING
ONE-THIRD OF
AFRICAN
AMERICAN
MALE
APULTS.!

1. Shannon, Sarah K. S., Christopher Uggen, Jason Schnittker, Melissa Thompson, Sara Wakefield,
and Michael Massoglia. “The Growth, Scope, and Spatial Distribution of People With Felony
Records in the United States, 1948-2010.” Demography 54, no. 5 (October 2017): 1795-1818.
https://doi.org/10.1007/s13524-017-0611-1.
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‘1@ HOW AND WHY PIP THIS HAPPEN?Z
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A NUMBER OF FACTORS CAME
TOGETHER TO MAKE CRIMINAL
RECORDPS ACLESSIBLE, MAKE
EMPLOYERS WANT TO USE THEM,
AND MAKE IT POSsIBLE TO PO S0
EFFICIENTLY AND EFFECTIVELY.

€nder Detajls:

IT'6 A STORY OF




& THe
, FeperaL
4 ¢0ovERNMENT
ESTABLISHED
THE LAW
ENFORCEMENT
ASSISTANCE
APMINISTRATION
(LEAA) TO ‘IMPROVE’
POLICING THROUGH
MODERNIZATION AND
PROFESSIONALIZATION.

THIS INCLUPEP EXPANPING THE SCOPE ANP
VOLUME OF CRIMINAL INTELLIGENCE

ANPD INVESTIGATION PATA AND

PIGITALLY CONSOLIPATING )

AND AUTOMATING CRIME
PATABA




IN 1972, STATES WERE FUNPED TO
CREATE COMPUTERIZEP
REPOSITORIES INTO WHICH LOCAL
COURTS, POLICE, PROSECUTORS,
PROBATION ANDP CORRECLTIONS
PEPARTMENTS COULPD FEEPD
INFORMATION. IN |983, SEARCH
LAUNCHED THE INTERSTATE
IPENTIFICATION INPEX (III), AN
FBI PATABASE LINKING FEPERAL
AND STATE CRIMINAL RECORDPS
SYSTeEMS.

THERE WAS ALSO GROWING PESIRE TO
INTERGRATE POLICE, PROSECUTION,
COURT ANDP CORRECLTION RECORPS
NATIONALLY. TOWARD THAT END, THE

NATIONAL CRIME INFORMATION
CENTER (NCIC) WAS ESTABLISHED IN
1967, ENABLING INFORMATION-
SHARING AMONG LAW ENFORCEMENT
AT LOCAL, STATE AND FEPERAL
LEVELS. IN 1969, THE NATIONAL
CONSORTIUM FOR CRIMINAL JUSTICE
INFORMATION ANP STATISTICS
(SEARCH) WAS CREATEP TO

| MODERNIZE AND INTEGRATE CRIMINAL

RECORPS.




IN 1993, A PROVISION TO THE BRAPY
LAW REQUIRED THAT THE U.s.
PEPARTMENT OF JUSTICE PEVELOP A
NATIONAL INSTANT CRIMINAL
BACKGROUND CHECK SYSTEM (NICS)
THAT COULP PROPUCE RESULTS FOR
FIREARMS PEALERS WITHIN THREE
PAYS. THIS TRIGGERED FEPERAL
INVESTMENT OF NEARLY HALF A
BILLION POLLARS TO UPGRAPE AND
IMPROVE POLICE AND COURT RECORDS.
MEANWHILE, PRAMATIC IMPROVEMENTS

IN COMPUTING POWER AND PATA

STORAGE FACILITATEPD
UNPRECEPENTED ELECTRONIC ACLESS
TO PUBLIC COURT RECORPS.

\ BACKGROUND CHECKING WAS BECOMING:

o)

2. Jacobs, James, and Tamara Crepet. “The Expanding Scope, Use, and Availability of Criminal
Records.” New York University Journal of Legislation and Public Policy 11, no. 2 (2008): 177-214



AT THE SAME TIME THAT THE
GOVERNMENT WAS PEVELOPING NeEW
SYSTEMS FOR SHARING PATA, IT ALSO
PELIBERATELY GRANTEP ACLESS TO

NEW USERS OUTSIPE THE CRIMINAL
JUSTICE SYSTEM.

OVER TIME, CONGRESS
AUTHORIZEP ACCESS TO
FBI RECORPS FOR LOCAL
GOVERNMENTS ANP OTHER
PUBLIC ENTITIES,

OUR RESIPENTS
WILL FeeL

_UNSAFE.

AS WELL AS AN
INCREASING NUMBER
OF INPUSTRIES,
BUSINESSES, AND
VOLUNTARY
ASSOCIATIONS?

MOMENTUM FOR
ACLCESS WAS ALSO
GENERATEPD BY A SERIES

OF MID 90’s LawWS

REQUIRING REGISTRATION
FOR PEOPLE CONVICTEP

OF SEX OFFENSES ANP
THE CREATION OF A .
NATIONAL SEX-OFFENPER §
PATABASE.

THINK
{ ABOUT THE

\ CHILDREN!




PEMAND FOR BACKGROUND
CHECKS HAS ALSO BEEN PRIVEN
BY THE THREAT OF LIABILITY.

BACKGROUND

BUT IT’S MORE THAN A
PROBLEM OF CHANGING
Law.

5

X

MR. CUERVO, WERE
YOU AWARE THAT
YOUR EMPLOYEE

SCREENING PROFESSIONALS
STARTEPD SELLING THE IPEA THAT
UNIVERSAL PRE-EMPLOYMENT
BACKGROUND CHECKS WERE THE
SOLUTION TO THESE LAWSUITS BY
HIGHLIGHTING A FEW SENSATIONAL

BREAKING NEWS:
LOCAL PIZZERIA UNPER FIRE AFTER CAR CRASH

WE RECOMMEND |
PRE-EMPLOYMENT
CHECKS FOR ALL
POSITIONS

4. North, John C. “Responsibility of Employers for the Actions of Their Employees: The Negligent

Hiring Theory of Liability,” 1977 (see page 721).

5. Courts generally do not require criminal background checks. See for example Flores v. AutoZone
W., Inc., 161 Cal. App. 4th 373, 376, 74 Cal. Rptr. 3d 178, 180 (2008)



GOVERNMENTS HAVE ALSO
INCREASINGLY ALLOWEP - ANP
SOMETIMES REQUIRED -
CRIMINAL RECORPS TO BE
USEP TO PISCRIMINATE.

MORE THAN (9,000 OF
THESE ARE PERMANENT
PISQUALIFICATIONS AND
MORE THAN 11,000,

MANDATORY.”

| MILLIONS
" OF NEW BACKGROUND
CHECKS AND RESTRICTIONS
WERE IMPLEMENTED POST /I
FOR AIRPORT WORKERS, AIRLINE ~
PERSONNEL, PORT WORKERS, TRUCK PRIVERS
AND MANY OTHERS. A SPILL- OVER EFFECT CAUSED
- MANY NON-MANDATED
INDUSTRIES TO INCREASE THEIR
USE OF BACKGROUND ¢HeCKS.®

IR " -




IN THIS CONTEXT OF
FEAR AND LITIGIOUSNESS,
BACKGROUND SCREENING CAME
INTO THE MAINSTREAM. THE 1997
E-SIEN ACT ENDED THE
TIME-CONSUMING PROCESS OF
FAXING CONSENT FORMS BACK AND
FORTH. PEOPLE STARTED SEEING

THEY COULD MAKE MONEY FROM
N, GOVERNMENT WEBSITES,
>N PURCHASED CHEAPLY IN BULK,

W v OR OBTAINED EASILY VIA FOIA,
BUT HELP WAS NEEDED TO
MAKE IT POSSIBLE TO CONPUCT
EFFICIENT, COST-EFFECTIVE,

ACCURATE, MULTI-STATE,

" BACKGROUND CHECKS.

PIGITIZATION HAP PROPULCED
A BIG PILE OF PATA THAT

A COMMERCIAL INPUSTRY, 1
BOLSTERED BY HR PROFESSIONAL W
ORGANIZATIONS ANDP WORKPLALCE
LAW FIRMS AROSE TO FACILITATE
BACKGROUND SCREENING ON A
SCALE NEVER SEEN BEFORE.

AS OF NOVEMBER
2020, AN ESTIMATED
2,534 BACKGROUND
SCREENING FIRMS
PROPUCED APPROX 3
BILLION IN REVENUE AND
EMPLOYED MORE THAN
25,000 peopLe.”’
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